
u s ~ ~ e e s ~  €or ha had no certain ~ ~ t c r e s t  to release : it waa not, theu, [6613 c e ~ t ~ i n   heth her 
he would ever have to sue ~ u c k ~ a n  or not. 

~ o ~ F a # ‘  The wi~n8ss o u ~ h t  not to have been rejected ; his ~ ~ t e ~ i e a t ,  if any, being 
too r e ~ o t e ,  The interest., to have e x c ~ u d e ~ ~  him, ought to have arisen  direct^^ auk of 
the  use^ But the ~ e ~ e n d a ~ ~ ~  if they had faited ctould ~€evee have sued him, they 
could only hatre sued ~ i l s o n  j and the inconven~ence would be great if the e x ~ l u d j ~ g  
i i i ~ r e a t  were not ~ n ~ ~ ~ e ~  to au ~ ~ t e r e a t  in the 0 ~ ~ 3 0  in  hand : no line could be drawn : 

of ex~osuee $0 ati a c t ~ o ~ ~  ~ € t e r  ~ a r i y  o t ~ e r s  s ~ o u ~ d  have been tried 
d r e ~ ~ 0 r  it ~ece6sary to ~x’o&ure 8 ~ u ~ t ~ t ~ ~ e  of ~e~eases,  wbieh would 

regdar j ~ ~ t ~ e  u n a t t ~ i ~ ~ b l e .  But the rule has aiways beeu ~ o t i ~ u e d  to an irite~eet in  
the partjcuIar cause. Ia Carter v. Pearce (1 T. B. 16d}, the ~ o u r t  said, “In order to 
shaw a w~tneau int8r~&ted, it; i s  ne~essary to prove that he m rive a eertairi h e n e ~ t  
from the d ~ ~ e r ~ i n a t ~ ~ n  af the c a ~ s e  one way or the  other.'^ 
(4 Burr. ~2~~~ it is laid ~ o ~ n ,  that w h e ~ e  the ~ n t e ~ e s t  is d I, the objection must 
go to the wadit rat;~er than the c o ~ ~ e t e n c y  of the witnes verdict, too, in this 
caaee wou~d never have bee11 eyidence aga i~~s t  u c k ~ a t i ~  for iu an action ~etween 
~ j ~ s o n  and ~ ~ c k m a t ~  it would have been res inter alios ges t~ ,  and the ~efendants  
could only sue Wileon, not ~ u c k ~ a r i .  He being com~etent, the releases were 

sng aetion they aould have ~ a i i i t ~ i t t e ~  in case the ~ l ~ i n t ~ ~  had re&overed* must have 
n, under whom [ ~ 6 2 ~  they c l a ~ ~ e ~  ; i E  so7 no retease WM 

man. f doubc whe t~e r  a r e ~ e a ~ e  were n e c e ~ a r ~ e ~ e n  

p e ~ n 8  to r s ~ e ~ ~  in s ~ ~ ~ s ~ i o ~  ; and i t  is better that, ~ b j e ~ ~ j ~ n ~  to the com~etency 
of a ~ i ~ n ~ s a  on the score of iu~ereat should be coilfined to  hia iK~terest in the i m ~ a d i ~ t e  

aary for ~ i ~ s ~ n  to  r e ~ e ~ s e ~  f am of o ~ ~ n ~ o n  tbat he has 
at the time the ~ n 6 t r u ~ ~ ~ t  i s  ~x0auted the t ~ a ~ s a c ~ i ~ ~  

be f u ~ & ~ r e  mtiw, i f  any, is to arise ~ ~ a i ~ i s t  the wi~ness, 
 he^% ia no rea%~n why a ~ ~ r t y  9 ~ 0 ~ ~ ~  not bar ~ i ~ s ~ l ~  with r % s ~ ~ ~ t  to that ~ ~ a n s a ~ t ~ o ~ ~  
~o~~ it ~~~~~ be ~ t h e r ~ ~ s e  with re spec^ to  se^ of actiou which had not arisen at 
&e fime tbe release was  execute^. 

PARE J. X confine my o ~ i ~ i o n  to the last point : the wi~r~ess was, st a11 eveffts* 
~ e ~ ~ 8 r $ d  ~ o m ~ e t e n t  by the release from  son. ~ o r ~ ~ s  and his ~ ~ r t I ~ e r  could never 
b v e  sued the w~tneas, and ~ ~ I s o ~ ,  who ~ i ~ h t  ~ e r h a p ~  have beet1 placed in a situa- 
tion to sue Em, has e ~ ~ e t u a l i ~  reieased every c ~ a i ~  to arise out of the ~ r a t i s ~ ~ t ~ o ~ k  

erefora i t  i s  ~ n ~ ~ e c e s -  
am ~ n & l ~ t ~ e d  to ~~~~~ 

r0e r0iassors were all con~erned. 
inst ~~~~~~u by Wilaon, his 

se3 if so, i t  woutix be ~ e c e s a a r ~  in ~~~1~ %mea for a ~ u n ~ r 0  



“ possensiom to be given oti or before 35th Jalg ; ” Plaintiff agreed to the terms, and 
said he would give possession on the 1st of August, Held, no acceptauce of 
Defenbnt’s offer. 

The declaration stated (first count) tbat the Plaintiff was possessed of 
a term in a dweliin~-house, to expire 25th ~ e ~ e m b e r  1856 ; and that ~eferIdant agreed, 
on the 29th April 1825, upori receiving a leass for twentyo~r% years, at  250I. a year 
retit, wibb the optioir of having the time e x t e n ~ e ~ ~  to t b ~ ~ t ~ - ~ i i e  years, ou giving six 
manths’ notice, and, upon having postiessioii on the 25th July then next, to pay Plaintiff 
275Ql,, snd take the fixtures at a valuation, 

Averment of PlaintiffJ~ readiness to grairt the lease, Breach ; refusal to accept it, 
at4 to take the fixtures a t  a ~ a I u ~ t i o n  ; and r i o ~ ~ - p a y ~ e ~ i t  of the 27501. 

The esaond count alleged the Plaintiff to be etititled to a certain tern), to wit, a 
teFII2 of tbirtptwo years, irr the  dwelling-house, under a certain contract betweeti the 
Plaintiff and Aathony Hermon, wbo was au tbor ize~  in that behalf ; arid theu stated 
the ~ g r e a ~ e n t  with the ~ef0ndant,  and the breach, as before. 

The &bird count alleged Plaintiff to be possessed for the residue of a oertain 
term, tro expirg 23th December 1856 ; and the agreement, tender of lease to Defendant,, 
and hresoh, aa before. 

At the trial before Best C. J., London sittings after Michaelmas term, it appeared, 
that on tbe 18th March [6&$] 1825, the Plaintiff received a uote from the Defetidmt 
t o u ~ ~ i n ~  tbe p r e ~ i ~ e # ,  in these terms :- 

&( Mr, Grant’s proposal. 

“To pay a premium of 27501., upon rec~iving a Iease for twenty-one years, with 
tha option ~ u p o ~ ~  ~~~~1~ six m~utha’ preyi~us notice to the ~audIo~d clr his ~ g ~ n t ~  of 
having the €in10 extended to ~birty-oI~e years, paying the same ymrly rent as before, 
for sach extended term of ten years beyond twenty-one years. 

“Hr. #rwt to pay for the fixtures at  a valuatiori, ~oasessioKi to be given on or 
before 25th July uext, to which time ail taxes arid outgoings are to be diseharge~ 
by Mr. Rautledge; and a definitive atiswer to be giveu within six weeks from the 
18th Maroh 1525.” 

The Plaintiff, who at this time had only a term of twelve years in  the premitie8, 
had to apply to his landlord for a new lease, before he was itr a cotidition to accept the 
Defendant's offer. The Pl~intiff having come to an understanding with his landlord, 
wrote the ~ol~owitig note to the ~efeudaiit :- 

“Mr. Roubledge begs to say that he accepts Mr. Grant’s offer for bin h a ~ ~ ,  
Na B9 St, Jams’s Street, and tbat he will give Mr. Grant possession 011 the 1st of 
August next. 

Aaeumpsit, 

Rent, 2501. 

“Elt, James”s Street, 6th April 1825. 
“Mr. R. will esteem i t  a particular favour if Mr. Grant will not, for th0 present, 

The  feuda ant returued the following answer :- 

GdSirs-I received your note last uight, and hasten to acquaint you, that having 
coosidered confidential [666] the  negotiatiati reepecting your house, I had rnentioued 
it to no one; but, upon consulting with t i  friend this morning, in whose opinion 1 have 
more confideriee than my own, I am advised, for somc reasona which bad not occur~ed 
to myself, uot’to think of taking a house In St. James’s Street for a dwelIi~g-houae. 
May ttiPrrefore request you to permit me t o  witbdraw the proposal 1 made to you 
abaut it? I am in hopea you will rnaktl no hesitation to do this, when you consider 
the spirit of cqndons and opennese in wbiah i t  was made to you. But should it be 
otherwiae, a8 am the h e t  that  wonld willin~ly a& with ~nconsisteticy, I will ~ i l l i n ~ ~ y  
refer t h ~ q u e a ~ i o n  to friends for decisioo, and abide by their opinion of the case.--- 
I hsve the honour to be, &e. 

name ths aubjeot to m y  one.” 

GG7th April 1825, 

“ ALEX, GRANT. 
‘I Mr. Tbomae Routledge.” 
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that an acceptance varying in any degree from the terms of an offer, is, in effect, no 
aceeptance j and Adum v. Lindsell (I B. & A. 681), confirms the principle established 
itli t%oke V. Oxleg (3 T, R. 663), that a party who allows time for the acceptanoe of an 
offer, may retract before i t  i s  accepted. But the Plaintiff, a t  the time of the Defen- 
dads  offer, and up to the period of his w~thdrawiti~ it, had no such interest in the 
premises a8 that stated in the declaration, nor even such as could have euabied hirn to 
meet the praposal; he had only a term of twelve years when he agreed to grant 
thirty-one. 

%ddy and Jones Serjts. in support of the rule. The Defendant’s offer was made 
on good cons~eratioii ; uamely, that the Plaintiff should procure hirn a term of thirty- 
one yesra in the premiaes ; and a party cannot retract, during the time which he ailowe 
fos deliberation, an offer made on good corisideration, Coohe v. &Iq was determined 
OII the ground Ghat the bargain was nudum pactum, and, therefore, without considera- 
tian, Lord Kenyon said, “at the time of entering into the contract the eng~gement 
was all on one side ; the other party was not bound ; it was, therefore, nudum pactum.)’ 

And Buller J. put it on the ground that it ought to have been stated, that the 
Defendant (who was allowed till four o’clock to consLler whether or not he would bug 
goods on the terms offered) “did agree at four o’clock to the terms of the sale :”  from 
which i t  may be inferred, that  if such a statemerit had been made in the declaration 
and proved, the Defendant would have he811 liable for refusitig to perform his contract. 

[65$’j In the preser~t case there is a s u ~ c i e ~ ~ t  c~nsideratioti, and a s u ~ c i e n t  aver- 
ment; and proof of tbe P~ai~tiff’~ agreeing to tbe terms of the contract before the 
expiratiou of the time limited. In A d a m  v. ~ ~ ~ ~ s e ~ Z t  the defeiidarits were held to be 
bound by an offer to sell upon receiving an answer in course of post, although by 
accident the answer did not arrive till two days after the next post, and the defendants 
hsd, in the m u  time, sold the goods to a third person. 

IVith reapect to the ~ l e g e d  variance,-it i s  ~ u ~ c i e n t  that the ~ ~ a i ~ t i f f  h8d a term 
at his dispoeal; the time when i t  was to expire was ~ ~ ~ a t e r i a ~ ,  and the allegation 
that it was to expire in 1756 may be rejected as surplusage. I u  Cal.vick v,  lugr rave 
(1 B. & B. 536. 4 B. M, 303), where the a s s i ~ r ~ ~ e  of the lessor declared in cavenant 
against the lessee, that the lessor a t  tbe time of granting the lease was possessed of 
t h i  premises for the remainder of a term of twetity two years, commencing from the 
25th of December 1797 ; and the lessee pleaded that the lessor was not at the time of 
the leaae poseesaed of the remainder of the term iri manner and form aa the declaration 
alleged, Dallaa C. J. said, (‘it is objected, that by this plea the precise extent of the 
teEm stated in the declarat~on is put in issue, and that the Plaintiff s case would be 
defe~ted, if i t  appeared that his term was not of the precise extent alleged.’ But we 
think such  ons sequence will not follow: the plea puts in iclsue the su~st8r~ce of the 
allegation, and the substance of i t  is, that the lessor being possessed of a term made a 
derivative demise to the Plaintiff.” 

It is auffi~ent if the party has at the time of the c o m ~ ~ ~ ~ i o n  of the contra&, that 
which he proposea to sell. And on the 29th of April, before whieh time there was 
[S@] 50 c ~ m ~ l e t e  contract in the present case, the Plaintiff was in possessiou of the 
term he agreed to dispose of. 

I put it on the S L U M  footing 
&a I did at Nisi Prius. Here is a proposa~ by the ~ e f e I ~ ~ a ~ ~  to take property on 
certain terms; namely, that he should be let into possession in July. I n  that proposal 
he gives the Plaintiff six weeks to consider j but if six weeks are given on one side to 
ac?eept nn offer, the other has six weeks to put an end to it. One party cannot be 
bound without the other. This was expressly decided in Cooke v. Oxley, where the 
defendant proposed to sell, a t  a certain price, tobacco to the plaintiff, who desired to 
have till four in the afternoon of that day to agree to or dissent from the propose1 ; 
witb which terms the defendant cornplied ; and the plaiii~iff having &fterwards sued 
him for non-delivery of the tobacco, Lord Kenyori put i t  on t h e  true ground, by 
eayiog, “At the time of entering into this contract the engagement was all one side; 
the other party was not bound.” Buller J. said, ‘$It has beerr argued that this mUEt 
be tdmn to he a aomplete sale from the time the cond~tio~i was complied with : hut i t  
was not compl~ed with; for it is not stated that the defendant did agree at four 
o ’ d d  to the terms of the sale ; or even thst the goods were kept till that time.” I 
put the present cam on the same ground. A t  the time of entering into this contract the 
e n g ~ e ~ 6 n ~  was all on one side. In P a p  v. &ve (3 T. R, 1481, it was holden that 

On the ground of variance, therefore, the nonsuit cannot be impeached. 

&XW C. 6. The nonsuit was right on both grounds. 



the defendant, who had bid a t  an auction, might retract his bidding at  any time before 
the hammer waa down, and the Court said, “The auctioneer i s  the agent of the 
vendor, a d  the asaeut of both parties is necessltry to make the contract binding ; thst 
is signifled on the part of the [66l] seller by k ~ i ~ k i n g  down the h a m ~ e r ,  which wae 
not done here till the ~efendant  had retracted. An auction is not u~Iaptly called locus 
p ~ n i t e n t j ~ .  Every b ~ d d ~ n ~  is n o t h ~ r { ~  more than an offer on one side, which is not 
b ~ ~ ~ ~ i n ~  on either aide till it i s  assented to. But, a ~ c o r d i u ~  to what is now conte~i~ed  for, 
one party wouxd be bound by the offer, arid the other not, which can never be allowed.” 

These casea have established the principle on which I decide, namely, that, till 
both parties are agreed, either has a right to be off. The case of Adams v. LittcEselQ 
is supposed to break in on them ; but I think i t  does not, because the Court put i t  on 
the c i r c u ~ s t a n ~ e  that the offer waa made by the post, and my, “If the clefetxiants 
were not bound by their offer when accepted by the ~ l ~ i n t i ~ s ,  till the answer was 
rec~jv0d, then the  p l a i n t ~ ~ a  ought riot to be bound till after they bad ~eceived the 
n o t ~ e a t i o ~  that the defeIidari~s had rece~ved their at~swer and assented to it. And so 
t might go OR ad infirIitum. The defen~~ i I t s  must be ~ o r ~ s i d e r e ~  in Iaw as making 

during every instant of the time their letter was travelling) the same identical olfer to 
the plaintiffs ; and then the contract is compIete~~ by the acceptance of it by the iatter.” 
If they are to be coIisidered as making the offer tiII it  is accepted, the other may say, 

make no further offer, because I shall not accepb it ;” and to place them otk an equal 
f o o ~ n g ~  the party who olfers should have ths  power of r e t r ~ c t ~ r ~ g  as well as the other 
of  ejecti in^ : therefore I ca~inot bring m ~ s e ~ f  to admit that a man is bound when he 
asys, “ I will sell you goods upon certain terms, receivin~ your answe~ in course of 
posh." However, i t  is not necessary to touch that declsion, for the reasoning of the 
Court coincides with the principle on which we now detarmine. A8 the Defendisnt 
repudiated the contract [a621 on the 9th of April, before the expiration of the six 
week4 he had a right to say that the Plaintiff should not enforce it afterwards. 

But upon tbe question of variance, we arc) all of opinion that none of the counts 
apphy. It is not n%cesa~ry, perhaps, that the termini of the P I ~ ~ € i t ~ ~ ’ a  lease should be 
set out with precision ; but the variarice is fatal, if the ~ i a ~ ~ i ~ i ~  has not, a t  least, aa 
in~ereat which will enable him to ~ ~ r f o r m  his c ~ n ~ r a c t .  The varia~ee is not i u  words, 
but in subatanm. The Plaintiff had no such term as that stated iu the first and third 
omnta. I n  the second, he states he had a contract for a lease ;--such a contract, ta 
be d i d ,  must be in writing, and he cannot be mid to have had it unless he had it in 
writing. But there was  no evidence of any such ~ n t r a c t  j arid, therefore, upon both 
g ~ o ~ n d 6 ,  the rule must be discharg~d~ 

time to cons~der it; but on the ground of ~ a r i a ~ c e ,  I have no doubt that this rule 
must he 

~ U ~ ~ O U U ~  ‘J. a) co~ric~ded in ~~schaeging &he rule on the g ~ o u ~ d  of varia~ice. 
~ A ~ E L E E  J. f E this case had rested on the first point, I should have wished For 

I)iechsrged. 

@63] JONES AND A ~ o T ~ ~  9- STUDD, May 12, 1828. 

f  here, to an action on a bill of e x c h a ~ ~ e ,  the ~efendarit  p ~ e a ~ e d  a r a ~ b i i ~  
~ e r n u ~ r a b ~ e  plea, which appeared to be a trielr on the face of it, the Gourt ordere 
i t  ta be struck oat on an a ~ d ~ v i t  of its falsehood, giving the Defendant feave to 
plead de novo, and r e q u ~ r i n ~  him to try a t  the next sittirigs. 

Assumpit. In the Grat count of the declaratiou, the Plaintiffs, sta indorsee~, sued 
&e ~ 8 f e ~ ~ a n t  8s drawer of a bill of cxchan~e for 8511, 10s. due ~ ~ p t 0 m b e r  %7th, 
1826; the sscodd aud other ~ o u n t s  were for goods sold, ~ o n e y  lent, &a. 

The ~ ~ f e n ~ a r i t  p ~ ~ ~ d e d  uon ~ s u m p s j t  a8 to the secont~ aud ~ubse~uerk~  c o ~ t i t s ~  
except is8 to 8511. 10s. parcel of the sums meIitio~ed in those c o u ~ t s ;  aud as to the 
8671. lOa, in those counts, actio nou, because after the making of the su~posed 
promisee in the declarat~oti meutiorred, and before the suit c o ~ r n e n ~ d ,  the ~eferidant 
drew his bill on Fraser and CO, in favour of Lupton, who ou the 1st  of April 1838 
indorsed to Plaintiffs, whereupon Defeudant beoatne liable to pay Plaintiffs the 
a~nount ; e t  boo verificare, &c, 

Andas ~ ~ e s u ~ ~ o s e d  ~romise and uiidert~k~tig ia the firs6 count; that beforethe bill 
(U) Park J. was absent a t  chambers. 


